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DONALD PARRISH, on behalf of themselves and all others
similarly situated, GARY BEASLEY, on behalf of themselves
and all others similarly situated, et al.,
Plaintiffs-Appellees,
versus
ALABAMA DEPARTMENT OF CORRECTIONS, JOE S. HOPPER,

Commissioner of the Alabama Department of Corrections,

Defendants-Appellants.

Appeal from the United States District Court
for the Northern District of Alabama

(September 28, 1998)

Before EDMONDSON and BIRCH, Circuit Judges, and STAFFORD*, Senior
District Judge.

* Honorable William Stafford, Senior U.S. District Judge for the
Northern District of Florida, sitting by designation.



EOMONDSON | Lircudt Tudge.

The Alabarma Department of
corrections appeals the refuSal of the
diStrict court to terminate am
injunction. Ve reverse amd remand to
the district court with inStructions to

terminate the njunction.

BALKGROUN D



The DiStrict Lourt for the Northerm
District of Alavama entered am
smvjumction in 1983 prohibitimg Alabama
and Layderdale County (rom houSimg
State prisomers im the Lavderdale Lounty
Tadl for more tham 3P dayS. The diStrict
court entered the injunction to alleviate
overcrowding (amnd associated health
proviems) at the jadl. Ir 199\, the
Govermor of Alabama amnd the Alabama

pepartment of Lorrections



LommiSSiomer were held im contempt for
violating the injunction. En the light of
a Secomd contempt order «m 1993,
Lavderdale County conStructed a new jail.
The County (iniShed the mew jail two
years ago. ¥In 1992, the Alabama
pepartment of Lorrections moved to
termainate the injumnction under the
Prisom Litigation Reform Act, 18 USLA. §
3636 (West Supp. 1998) ('PLRAY). Lavderdale

Lounty 0ppoSed the motion. The district



court demied the motion, amd the
Alabama pepartment of Lorrections

appeals.

DIScUSSION

Arv irvjumction directed to joil
conditions musSt be terminated f the
i junction wal iSSued in the abSemnce of a
finding by the diStrict court that the

s junction (a) «S narrowly drawm, (b)



extemnds mo further tham necesSary to
correct the wiolation of a federal right,
and (€) ¢S the least intruSive means
neceSSary 1o correct the wiolatiom of o
federal right. See 4d. 5 3636(bX3). An

sm jumction Shall mot terminate, however,
of the court accurately makeS writtem
famdings, based om the record, that the

s junction ‘remain$ necessary to
correct a current amnd ongoing violation

of the Federal right” amd meets the three



criteria ¢m Sectiomn 363.6(b)D). See 4d. §
3636 (L)(I).

The parties dispute whether a “crrent
and ongoing” widlation of a federal right

exi$tS at the Lavderdale Lounty Tadl! If

'The district court made writtemn
findingS under Section 3636(0)(3) that
the 1983 injumction wa$ narrowly
drawm, extended no further thamn
neceSSary to prevent the jadl (rom being
overcrowded, and was the least intrvSive
means 1o correct and to prevent
overcrowding (amd related provlems) at
the Lavderdale County TJail. Alabama does
not contest theSe finding$ S0 we accept
them. Ve Stress, however, that
overcrowding »S mot meceSSarisly a
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mno wiolatiorn exiStS, them the 19§30
smjunction muSt be terminated. After
examinimng the record, we conclyde the
evidence S snSufficient to prove that o
current amd ongoing violation of a
federal right exdstsS sm the Lounty’S jail.
Therefore, the ¢mjumction musSt be

terminated.

violation of a federal right. See Rhode$ w.
Lhapman, 453 US. 332, 342-48 (1981). The
omly iSSue truly before uS +S whether the
diStrict court’s other writtem n'ndt'ngﬁ
demonsStrate a current amd ongoinyg
violation.



Alabama argues that becaySe no
constitutional violations exist at the
jail right mow, mo “curremt amd ongoing’
violation can exist. ThiS interpretation
may be o correct view of what Longress

‘ntemded? But, Alabama’s

‘Comgress’s smtention «n enacting the
PLRA looks to be im Iime with the Supreme
court’s wiew om the snvolvement of the
federal courts im State prisomn SyStems.
Both Lomgress amd the Lourt Sugeest a
redyced role for federal courts. When
confronted with State prisom litigation,
the Supreme Lourt haS written that
“sovolvement of (ederal courts «m the
day-10-day marnagement of prisomns [has
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n’hffl"‘pl‘ffﬂh’bh Mn'ghf be arm smeorrect
n’hff"f!‘ffﬂﬁ’bh of “ecurremt amd Ongm'ng”
becaysSe «t could blsmd courts 1o wiolations

of federal rights that a court might

reasomnably expect to recur Soom of the

led o] Squamderimg juditial resourceS with
Isttle of (Settimg vemelit to amyonme. . ..
(Flederal courts ought to afford
appropriate deferemee amd flexsbility to
State of fitials trying 1o manage a
volatile environment.” Samndin v.
Lonner, 5IE US. 423, 483 (1995) See HR.
Lonf. Rep. ID4-378 (1996) (Stating that
Longress desigmed Section 3636 1o enSure
that proSpective relief S the “minimum
necesSary to correct the violatiom of a
federal right”) (emphas$i$ added).
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imjumctiom S disSolved. Thi$
snterpretation may posSibly also give
too little weight to the proSpective
natyre of the word “0n90n'n9.”3

The County ha$ advamced a broader
«nterpretatiom of “current and

ongoimng.” En the district court, the

The phrase “current and omgoing” was
orsgimnally emnacted a$ “wrremnt or
ongoing” The phrase wa$ amended in
1997 to 1S present form. See
Department of Justice Appropriations
Act, 1998, Pub. L. Ho. 1119, § 133(aX ), I
Stat. 3440, 3470 (1992) (emphasis added).
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Lounty contended that “curremt amd
o0ngoing” means a SubStantial and very
real danger that a vioclation of rights
will follow the termination of the

s jumction. See James vw. LaSh, 949 £.
Supp.- 691, 693 (N .D. Ind. 1996) (consStruimyg
“curremnt amnd ongoing” «m PLRAY. We need
not decide, howewver, preciSely what
“curremt amd omgoing’ means. Evenr f
we accept — for argument’s Sake — the

Lounty’s “SubsStantial amd very real

12



danger’ Stamdard, the Lounty cannot
prevail im the$ case.

Whether there i$ a SubStantial and
very real damger of a violation of a
federal right recurrimng Soom at the
Lavderdale County Tasl in the abSemnce of
an injunction may be a mixed question
of law amd fact. But we need not decide
whether it &S a mixed question or o

questiomn of fact only. Evenr «f we review

13



for cear error, we 4o See reverSible
error.

The aiStrict court Seemed to rely om
two pieces of evidemce — a newSpaper
article and the two contempt orders — to
fomd that constitutional violationsS are
Iskely to recur «f the qrnjumction +S Iifted.
Relyimng om these two thing$ to (imd there
'S a current amnd ongoing vidlation of a

federal right produced clear error.
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Eirst, the court — im a footmote added
by amerndment to the diStrict court
opimion — quoted a mewSpaper report
that inclyded the following Statement:
‘Prisomns Lommissioner Joe Hopper Said
Momday State prisomers would continue
10 back up «m county jadls until the
LegiSlature properily fumnds the prisom

SyStem.” We question the uSefulmess of

‘N edther party — by motiomn or by
of { en'ng the articde «mnto evidemce at the
hearimng — Seems 10 have Supplied the
newsSpaper article to the district court.
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theS report of Joe Hopper’s Statement in
determining whether a violation of the
Federal LonStitutiom S likely to reSult «f
the smjumnctiom S lifted. See Lofield w.

Alabama Pyb. Serv. (omm’n, 936 .39 51D,

17 CWth Lair. 199) (comnclydimg that diStrict
court erred whem +t 100k judicial notice of
newsSpaper article a$ proof of fact

asserted im artide). The report does mot

We aSSume, therefore, the d/Strict court
amended «1S opinion 1o take juditial
notice of the mewSpaper article.
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SugeeSt that State prisomers would “back
up’ to the point where the LonStitution
would be wiolated. Im additiomn, evenr +f
we asSume the newSpaper i$ an accurate
report of what wa$ Sadd, Statements fo
the press are oftemn made for reasons
that have o relatiom to the true intent
of the Speakimg party. Moreover, to the
extent the report indicates
diSagreement vetween Alabama’s

LegiSiative and Executive Bramehes that

17



might, SOmeday, cause overcrowdimg, The$
kemd of smtermnal conflict avoyut
policymalkimng only (urther comnvinces u$
that a federal court Should mot imterfere
now. See Turmer v. Safley, 483 US. 28, 86
(1982) (Stressimg deferemce to State
executive amd legiSlative bramehes sn
State prisomn SyStem litigation).

Secomd, the district court relied om the
1991 ard 1993 contempt orders to Sugeest

that overcrowding due to the presemnce of
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State prisomers ¢m county jailS will recur.
That the contempt finding$ were basSed
on violations of a federal right 5,
howewer, not cdear. Violating the 1983

sm junctiomn doeS mot neceSSarily meanm
that o federal right wa$ violated. See

polihite w. Maughor, 24 F.34 1032, IPES

(Wth Cir.1996) (fadling 1o meet
requirements of conSent decree was no
per Se constitytional violation), Greemn .

McKkaSkle, 788 £.a4 |6, 13 (E7h Lsr. 1986)
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(“[Rlemedial decrees are the means by
whith unconsStitutional conditions are
corrected byt they do mot create or
enlarge constitutional rights™).

The pertiment injunction in thiS case
¢S more tham {ifteem years old. The
Supreme Lourt ha$ cautioned that
s junctions are mot 1o Stay «m place ‘in
perpetuity.” Board of Fduc. v. powell, 498

UVS. 332, 348 (199" To follow the Lourt’s

‘Dowell makeS theS Statement for
consSemnt decrees, but conSent decrees amd

20



guidance, eariier violations — made right
v The meantime — of the injunction
myust eventually be forgiven. Ve condlyde
that, by now, the past acts of contempt
cannot count for mucth. five years have
elapsed Simce the lasSt contempt (indinyg,
a new jail ha$ been conStructed, mo

curremt consStitutional violations exdst,

s junctionsS are interchangeavle in thi$
context. See SyStem Fedm Ho. 9| .
Wright, 384 U.S. 643, 65P-51 (196
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amd the persoms them held imn contempt
have beerm replaced.

Other consSiderations aid our
concuSion that the record does mot
Support the exiStemce of a SubStantial
and very real danger of violating a
federal right at the Lavderdale Lounty
Jadl. Most important, no one even
tlaims the jail &S presently overcrowded.
Since the new jadl opened, an average of

3P prisomers per day are held im the jail.
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The jasl ha$ a 183 prisoner capatity. We
also note that between | July 1997 and §
July 1992 (the omnly period for whith we
have records) the jail held between 28 and
83 inmates. And, a nurse and doctor are
now under contract 1o wiSit the jaul

r Eg(l‘ﬂr' i y.‘

‘By the way, a tasS-actiomn lawSust ¢S
pfndn'ng . Monfgomery Lounty Cireust
Lourt addresSing jadl ¢SSues Such as
overcrowding. The certified cdass comsSists
of “all counties amd Sherif{S im the State
of Alabama whith 40 not curremtly
beneldt from court orders emjoinimg (the
pepartment of Lorrections) from
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Erom the record made sm the diStrict
court, we conclyde, a$ a matter of law,

that no SuvStantial amd very real

retasmning State inmates imn county
jadls” Therefore, disSolving the

Vel jan&f{on will let Alabama deal with s 1S
many prison amnd jail crowding SSues in
omne lawSust, rather tham confromnt
multiple — and potentially conflicting —

district court orders. See gemerally
Chairs v. Burgess, 143 £.34 1433, 1438 (Iifh

Cir-1998) (noting exiStence and
Ssgmifscance of potentially conflicting
consSent decrees regulating Alabama
prisoms). Amd, the Same State lawSuit will
allow the County to Iitigate without the
consStraints imposed by the PLRA. The
exsStemce of thiS State court litigation
S, howewer, immaterial 1o today’s result.
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danger of a federal right being violated
ha$ been proved for the Lavderdale
Lounty Tasl. We must reverse the
dStrict court’s order vecause the evidence
will mot SyStadm <t

The district court order S REV ERSED
and the case «S REMANVDED with
snStructions to terminate the 1983
s junction.

REVERSED armd REMANDED.

25



